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OPINION  OF 


JUDGE  SHARSWOOD. 


The  following  opinion  was  delivered  by 

Sharswood,  J. — This  bill  alleges  that  the  Act  of  Assem¬ 
bly,  approved  April  17,  1869,  entitled  “  An  Act  further 
supplementary  to  the  Act  relative  to  the  elections  of  this 
Commonwealth,”  is  unconstitutional,  and,  therefore,  void. 
If  this  is  so,  then  previous  decisions  of  the  Supreme  Court, 
the  authority  of  which  is  binding  upon  me,  have  settled  that 
the  execution  of  it  may  and  ought  to  be  prevented  by  injunc¬ 
tion.  Moss  vs.  Reading,  9  Harris,  188  ;  Sharpless  vs.  The 

* 

Mayor,  ib.  147  ;  Mott  vs.  Pennsylvania  Railroad  Company, 
6  Casey,  9;  Ewing  vs.  Thompson,  7  Wright,  379  ;  Kerr  vs. 
Trego,  11  Wright,  292;  Page  vs.  Allen  at  al.,  S.  C.,  July  2, 
1868.  Although  sitting  as  a  single  Judge  at  Nisi  Prius,  I  am 
undoubtedly  bound  to  act  according  to  my  own  conviction, 
under  my  oath  to  support  the  Constitution  ;  yet  upon  a  ques¬ 
tion  of  this  character  and  magnitude,  I  would  hesitate  long 
before  arresting  the  execution  of  an  Act  of  the  Legislature,  if 
my  decision  could  not  be  immediately  brought  before  the 
Supreme  Court  by  an  appeal. 

In  order  “  that  the  general  great  and  essential  principles 
of  liberty  and  free  government  may  be  recognized  and  unal¬ 
terably  established,”  the  people  of  this  Commonwealth,  in  the 
fifth  section  of  the  ninth  article  of  the  Constitution,  have 
declared  “that  elections  shall  be  free  and  equal.”  To  nuke 
it  perfectly  clear  that  this  and  the  other  provisions  of  that 
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article — headed  Declaration  of  Rights — were  not  intended  as 
directory  merely,  but  that  they  were  to  be  applied  and  en¬ 
forced  by  appropriate  sanctions  and  remedies,  they  emphati¬ 
cally  and  solemnly  add  :  “  To  guard  against  transgressions 
of  the  high  powers,  which  we  have  delegated,  we  declare  that 
everything  in  this  article  is  excepted  out  of  the  general 
powers  of  government,  and  shall  forever  remain  inviolate.” 

It  follows  as  a  necessary  consequence  that  any  legislative 
act  which  destroys  or  impairs  either  the  freedom  or  the 
equality  of  elections  is  null  and  void.  These  words  in  the 
Declaration  of  Rights  have  certainly  some  meaning.  They 
are  not  mere  brutum  fulmen.  They  were  intended  to  pre¬ 
vent  some  wrong  or  wrongs,  which  might  be  attempted  under 
the  forms  of  law.  They  were  useless  else.  It  is  the  manifest 
duty  of  the  judicial  power  so  to  construe  them  as  to  give  them 
value  and  effect  as  an  expression  of  the  will  of  the  people, 
made  known  in  the  highest  exercise  of  their  sovereignty,  and 
paramount,  therefore,  to  any  act  or  resolution  of  the  Legis- 
lative,  or  any  other  department  of  the  Government. 

I  propose  to  consider  what  was  meant  both  by  the  freedom 
and  the  equality  of  elections,  and  then  apply  the  declaration 
of  the  Constitution  as  thus  interpreted  to  the  Act  of  Assem¬ 
bly,  the  validity  of  which  is  now  brought  in  question. 

By  declaring  that  elections  shall  be  equal,  I  think  that  it 
was  evidently  intended  to  provide  that  the  regulations  for 
conducting  them  should  be  uniform,  and  that  no  distinctions, 
especially  as  to  the  evidence  required  to  prove  the  elective 
franchise,  should  ever  be  made  between  one  class  of  citizens 
and  another — between  those  residing  in  one  place  and  those 
residing  in  another.  If  equality  of  elections  does  not  mean 
this,  it  means  nothing. 

The  Constitution,  in  Section  1  of  Article  ITT,  has  defined 
with  great  accuracy  those  who  shall  enjoy  the  rights  of  elec¬ 
tors.  This  definition  of  the  elective  franchise  the  Legisla- 


3 


ture  can  neither  enlarge  nor  abridge.  Subject  to  this  neces¬ 
sary  limitation,  they  doubtless  have  the  power  to  prescribe 
how  the  tribunals  shall  be  constituted  and  chosen  who  shall 
receive  and  count  the  votes  and  of  course  decide  who  are 
and  who  are  not  electors  ;  the  manner  in  which  and  the  offi¬ 
cers  by  whom  persons  may  be  qualified  by  the  assessment 
and  payment,  of  a  tax,  and  the  evidence  required  of  those  who 
offer  to  vote  to  prove  their  qualifications. 

In  all  these  respects,  however,  ns  it  seems  to  me,  in  order 
that  elections  shall  be  equal,  the  regulations  on  this  subject 
must  be  uniform  throughout  the  Commonwealth.  If  the 
Legislature  should  enact  different  rules  as  to  different  classes 
of  persons  claiming  to  vote,  no  one,  I  apprehend,  would  ven¬ 
ture  to  contend  that  such  elections  were  equal,  or  such  laws 
constitutional.  Put  the  case  that  it  should  be  provided  that 
professional  gentlemen,  clergymen,  lawyers,  and  physicians, 
should  only  be  required  to  prove  their  qualifications  by  their 
own  oath  or  affirmation,  or  by  their  word  of  honor  as  British 
Peers,  and  all  other  persons  by  the  testimony  of  one  or  more 
witnesses  on  oath  or  affirmation,  would  any  one,  lawyer  or 
layman,  hesitate  to  pronounce  elections  so  conducted  to 
be  unequal,  and  the  provision  therefor  unconstitutional  ? 
On  what  conceivable  principle  can  a  distinction  be  drawn 
between  such  a  case  and  that  of  an  act  establishing  one  rule 
for  the  people  living  in  one  election  district,  and  a  different 
one  for  those  in  another — one  rule  for  the  people  of  the  City 
of  Philadelphia,  and  another  for  the  people  of  the  City  of 
Pittsburgh,  and  the  other  cities  and  counties  of  the  State? 
I  have  faithfully  endeavored  to  discover,  but  without  success. 
It  was  a  wise  foresight  in  the  framers  of  the  fundamental  law 
to  declare  that  elections  should  be  equal.  What  more  likely 
to  occur  in  the  heat  of  political  strife,  which  so  often  blinds 
the  eyes  of  men  to  what  is  just  and  right  in  the  pursuit  of 
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victory,  than  that  a  majority  in  power  should  attempt  to 
maintain  it  by  throwing  embarrassments  in  the  way  of  cer¬ 
tain  classes,  whose  sentiments  they  might  know  or  fear  to  be 
adverse  to  them,  to  make  the  process  of  voting  more  trouble¬ 
some,  uncertain,  dilatory  or  expensive  to  them  than  toothers, 
or  to  accomplish  the  same  unjustifiable  results  as  to  some 
particular  section  of  country,  to  whose  inhabitants  they  may 
have  rendered  themselves  obnoxious?  Even  although  the 
fact  may  be  that  no  duly  qualified  elector  is  necessarily  ex¬ 
cluded  from  the  exercise  of  the  elective  franchise,  can  the 
Legislature  make  an  invidious  distinction  between  persons 
residing  in  one  county  and  those  residing  in  another  any 
more  than  they  can  between  different  individuals  ?  Indeed, 
the  argument,  if  sound,  must  logically  lead  to  the  last  infe¬ 
rence.  If  the  Legislature  can  say  that  the  rule  for  the 
people  of  Philadelphia  shall  be  one,  and  that  for  the  people 
of  Pittsburgh  another,  they  can  equally  well  say  that  the 
ru  le  for  John  D  oe  shall  be  one,  and  for  Richard  Roe  another. 
The  Constitution  has,  therefore,  as  it  appears  to  me,  wisely 
ordained  that  election  laws  shall  operate  equally  upon  all 
citizens  and  upon  all  parts  of  the  Commonwealth.  It  has 
said  to  the  legislators  : — “  Whatever  rules  you  establish  in 
this  matter,  shall  affect  the  rights  of  all  your  constituents 
alike.  Although  on  other  subjects  you  may  adopt  the  policy 
of  local  legislation,  on  this  most  important  one  of  elections, 
your  laws  shall  be  equal.” 

The  violation  of  this  fundamental  article  of  the  Declaration 
of  Rights  in  the  Act  of  April  17, 18G9,  now  under  considera¬ 
tion,  is  patent  and  undisguised.  The  first  seventeen  sections 
are  general,  and  appear  to  provide  for  all  parts  of  the  Com¬ 
monwealth.  But  the  eighteenth  section  declares  that  “None 
of  the  foregoing  provisions  of  this  Act  shall  apply  to  the 
City  of  Philadelphia,  excepting  sections  twelve  and  thirteen.” 
Sections  twelve  and  thirteen  relate  only  to  naturalization  in 
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Court.  The  remaining  sections,  except  the  nineteenth, 
twentieth  and  thirty-eighth,  which  are  immaterial  as  to  this 
question,  apply  exclusively  to  the  City  of  Philadelphia. 
They  establish  an  entirely  different  system.  No  one  can 
deny  that  if  this  Act  goes  into  operation,  we  will  have  one 
code  of  election  laws  for  the  City  of  Philadelphia,  and  an  en¬ 
tirely  different  one  for  all  the  other  parts  of  the  State. 

I  do  not  pretend  to  say  that  there  may  not  be  some  varie¬ 
ties  of  local  legislation  on  this  subject — looking  to  the  con¬ 
venience  of  the  citizens  of  different  sections — such  as  are 
merely  modal.  For  example,  in  some  places  additional  offi¬ 
cers  may  be  necessary,  and  the  time  and  mode  of  counting 
the  votes  and  making  returns  may  be  different;  so  of  the 
manner  in  which  the  tickets  shall  be  voted,  whether  in  sepa¬ 
rate  ballots  or  otherwise — the  times  of  opening  and  closing 
the  polls,  and  other  minor  details  of  the  same  character.  A 
different  system  is  indeed  absolutely  required  in  the  case  of 
persons  voting  while  in  actual  military  service  at  a  distance 
from  their  usual  place  of  election,  but  this  difference  is  spe¬ 
cially  authorized  by  the  amendment  of  the  Constitution  of 
1864.  I  do  deny  however  that  such  differences  as  I  shall 
nowr  proceed  to  enumerate  are  of  this  modal  character.  I 
think  the  mere  statement  of  them  will  be  enough  to  show  that 
they  are  material  and  fundamental — seriously  affecting  the 
rights  of  the  electors — affording  facilities  in  the  one  system 
which  are  not  afforded  in  the  other. 

1.  By  what  I  shall  term  the  general  system,  meaning  that 
provided  for  the  State  generally,  the  officers  of  the  election 
are  chosen  as  heretofore,  by  the  electors  of  each  election  dis¬ 
trict.  In  Philadelphia  they  are  to  be  appointed  by  a  Board 
composed  of  the  Aldermen  of  the  city — persons  chosen  by 
the  several  wards  for  the  performance  of  entirely  different 
duties. 
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2.  By  the  general  system  the  assessors  are  bound  to  assess 
all  persons  claiming  that  privilege  at  any  time  up  to  the  tenth 
day  before  the  election.  In  Philadelphia  no  assessment  can 
be  made  after  the  twentieth  day  of  September  in  every  year. 

3.  By  the  general  system  the  assessors  arc  bound  to  assess 
all  who  claim  a  right  to  vote.  In  Philadelphia  they  are  to 
assess  only  those  who  are  qualified  voters  at  the  time  of  the 
assessment,  and  must  annex  their  affidavit  to  the  lists,  that 
every  person  whose  name  is  contained  therein  is  a  qualified 
elector,  having  a  fixed  residence  in  the  division,  to  the  best 
of  their  knowledge,  information  and  belief. 

4.  By  the  general  system,  a  person  whose  name  is  not  on 
the  assessors’  list,  may  prove  his  qualification  on  the  day  of 
election  at  the  polls.  In  Philadelphia  he  is  required  to  make 
such  proof  at  least  ten  days  before  the  election,  and  to  a  dif¬ 
ferent  tribunal — the  division  canvassers. 

5.  By  the  general  system,  the  claimant  of  a  vote  may 
prove  his  residence  by  any  one  qualified  voter  of  the  district. 
In  Philadelphia  he  is  required  to  make  such  proof,  in  addition 
to  his  own  oath  or  affirmation,  by  the  affidavit  of  two  quali¬ 
fied  voters  of  the  division,  whose  names  are  contained  in  the 
assessors’  division  transcripts,  under  the  head  of  private 
householders. 

6.  By  the  general  system,  in  order  to  prove  payment  of 
taxes,  the  tax  receipt  need  not  be  produced,  if  the  affiant 
shall  state  in  his  affidavit  that  it  has  been  lost  or  destroyed, 
or  that  he  never  received  any.  In  Philadelphia,  if  his  name 
is  not  on  the  original  assessors’  list,  the  tax  receipt  must  be 
produced,  and,  in  addition,  proof  made  by  satisfactory  evi¬ 
dence,  that  the  tax  has  been  paid  to  the  proper  person  autho¬ 
rized  to  receive  it. 

7.  By  the  general  system,  the  assessors  are  to  place  upon 
their  list  and  assess  all  persons  claiming  a  right  to  vote,  with- 
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out  any  regard  to  their  condition  or  station  in  society.  In 
Philadelphia  they  are  forbidden  to  assess  originally  any  per¬ 
son  boarding  at  any  hotel,  tavern,  sailors’  boarding-house  or 
restaurant,  or  any  person  who  has  not  a  fixed  residence  in 
the  district. 

8.  By  the  general  system,  the  right  of  any  person  claim¬ 
ing  to  vote  may  be  challenged  at  the  polls,  on  the  ground  of 
non-residence,  by  any  qualified  voter.  In  Philadelphia  no 
voter  whose  name  is  registered  can  be  challenged  at  the  polls 
on  any  question  of  residence. 

9.  By  the  general  system,  persons  of  foreign  birth,  who 
have  declared  their  intention  to  become  citizens  under  the 
Act  of  Congress,  and  who  design  to  be  naturalized  before  the 
next  election,  may  be  assessed.  In  Philadelphia  no  one  not 
actually  naturalized  on  or  before  the  twentieth  of  September 
can  be  assessed. 

I  may  be  allowed  to  remark  here,  in  passing,  that  the  au¬ 
thor  of  the  general  system  seems  accidentally  to  have  over¬ 
looked  the  fact  that  two  classes  of  persons  of  foreign  birth 
might  become  citizens  before  the  election  by  naturalization, 
without  having  declared  their  intention,  viz  :  minors  who  ar¬ 
rived  in  the  country  under  eighteen  years,  and  soldiers  hono¬ 
rably  discharged  from  service  in  the  army  of  the  United 
States. 

10.  By  the  general  system,  the  assessment  on  the  person 
can  only  be  of  a  personal  tax  under  the  Act  of  Assembly  of 
April  15,  1834,  section  4  (Pamph.  L.  522),  which  heretofore 
in  this  city,  and,  I  believe,  elsewhere  throughout  the  State, 
has  been  put  at  twenty-five  cents.  In  Philadelphia  there  is 
a  special  election  tax  of  fifty  cents  imposed  on  each  voter 
when  the  original  division  transcripts  are  made  out  (section 
27),  and  when  the  extra  assessments  are  made  (section  28) 
without  regard  to  the  fact  that  the  personal  tax  may  have 


been  previously  assessed  and  even  paid.  I  have  myself  al¬ 
ready  been  assessed  for  the  year  1869,  and  have  paid  a  per¬ 
sonal  tax  of  twenty-five  cents.  If  I  read  this  Act  aright, 
the  assessors  are  bound  to  impose  upon  me  an  additional  tax 
of  fifty  cents.  I  see  no  reason  why  this  extra  personal  tax 
on  the  voters  of  Philadelphia  might  not  be  fifty  dollars  as 
well  as  fifty  cents. 

There  are  other  differences  which  have  not  escaped  my  no¬ 
tice,  but  it  would  extend  this  opinion  unnecessarily  to  advert 
to  them.  The  particulars  enumerated  make  it,  I  think,  suffi¬ 
ciently  plain  that  the  Act  of  Assembly  of  April  17,  1869, 
establishes  two  systems  of  laws  for  conducting  and  regulating 
elections,  materially  and  fundamentally  different,  and  if  the 
position  hereinbefore  assumed  be  sound,  that  the  declaration 
of  rights  in  ordaining  that  elections  shall  be  equal,  means 
that  the  laws  upon  this  subject  shall  operate  equally  and  uni¬ 
formly  upon  all  classes  of  citizens  and  upon  all  parts  of  the 
State,  then  this  Act  is  unconstitutional. 

But  elections  are  to  be  free  as  well  as  equal.  By  the  free¬ 
dom  of  elections  I  understand  not  only  that  the  voters  shall 
have  free  access  to  the  pulls,  in  order  to  exercise  their  fran¬ 
chise  without  intimidation,  by  threats  or  physical  force, 
employed,  in  the  language  of  the  Act  of  July  2,  1839, 
section  110  (Pumph.  L.,  543),  “to  influence  unduly  or 
overawe  "any  ele<#or,  or  to  prevent  him  from  voting  or  re¬ 
strain  the  freedom  of  choice,”  but  also  that  full  and  free 
opportunity  shall  be  afforded  4o  every  person  who  is  able  to 
do  so,  to  obtain  the  qualifications  made  requisite  by  the  pro¬ 
visions  of  the  Constitution,  in  order  that  he  may  enjoy  the 
rights  of  an  elector,  and  that  no  regulations  shall  be  en¬ 
acted  whose  object  or  tendency  shall  be  to  impair  or  un¬ 
necessarily  embarrass  such  acquisition,  much  less  under  the 
pretence  of  regulation  to  prevent  it  altogether.  I  will  not 
stop  to  prove  this  proposition  ;  to  my  mind  it  is  self-evident. 
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It  would  be  in  vain  for  the  Constitution  to  declare  that  all 
persons  who  have  complied  with  certain  prerequisites  shall 
enjoy  the  right  of  electors,  if  the  Legislature  can  by  law  ex¬ 
clude  them  practically  from  such  compliance. 

The  sections  of  the  Act  of  April  17,  1869,  which  relate 
to  the  City  of  Philadelphia,  do  this  effectively  as  to  a  large 
class  of  persons,  though  whether  large  or  small  matters  not. 
The  first  section  of  the  third  article  of  the  Constitution,  in 
declaring  that,  “  in  elections  by  the  citizens,  every  white 
freeman  of  the  age  of  twenty-one  years,  having  within  two 
years  paid  a  State  or  County  tax,  which  shall  have  been  as¬ 
sessed  at  least  ten  days  before  the  election,  shall  enjoy  the 
rights  of  an  elector,”  provides  in  effect  that  every  such  citi¬ 
zen  shall  have  a  period  of  time  up  to  ten  days  before  the 
election  to  procure  himself  to  be  assessed.  If  the  Legislature 
cannot  directly  enlarge  or  abridge  this  time,  neither  can  they 
indirectly  accomplish  the  same  thing  by  appointing  a  different 
day  for  the  closing  of  assessments.  By  the  twenty-eighth 
section  of  the  Act  of  April  17,  1869,  it  is  expressly  enacted 
that  “  no  extra  assessments  shall  be  made  in  said  city  after 
the  twentieth  day  of  September  in  any  year.”  This  day,  so 
determined  positively  as  the  last  day  upon  which  assessments 
can  be  made,  must  be  seventeen,  and  may^be  twenty-three 
days  before  the  second  Tuesday  of  October.  Thus  the  space 
of  time  allowed  by  the  Constitution  for  assessment  has  been 
manifestly  abridged  from  seven  to  thirteen  days.  If  it  is 
competent  to  the  Legislature^)  do  this,  they  might,  with 
equal  show  of  right,  enact  that  all  assessments  shall  close  six 
months  before  the  election,  and  thus  practically  return  to  the 
Constitution  of  1790,  in  disregard  of  the  amendment  of  1839. 
This  is  as  effectually  to  override  and  trample  upon  the  fun¬ 
damental  law,  as  if  th-ey  had  undertaken  to  alter  it  in  terms. 
It  will  be  seen  at  once,  that  all  those  who  from  sickness  or 
temporary  absence  from  home,  want  of  knowledge,  or  other 
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circumstances,  have  not  been  able  to  make  personal  applica¬ 
tion  to  be  assessed  on  or  before  the  twentieth  of  September, 
are  precluded  from  the  exercise  of  the  elective  franchise,  un¬ 
less  it  should  happen  that  they  have  been  assessed  at  some 
previous  period.  It  cannot  help  a  person  to  attend  before 
the  division  canvassers  on  the  tenth  day  before  the  election, 
for  they  have  no  power  to  assess  a  tax ;  nor  can  they,  by  the 
express  words  of  the  Act,  place  his  name  on  the  list  unless 
he  shall  produce  a  receipt  for  the  payment  of  a  State  or 
County  tax,  assessed  agreeably  to  the  Constitution. 

The  argument  for  the  unconstitutionality  of  the  Act  might 
well  be  closed  at  this  point.  But  there  are  some  other  provi¬ 
sions  which  I  think  ought  to  be  particularly  noticed. 

In  making  out  the  original  Division  Transcripts,  before  the 
first  day  in  June  in  every  year,  the  assessors  are  required  to 
classify  the  electors,  under  the  following  heads,  to  wit  : 
1.  Private  householders.  2.  Private  residents  (which,  I  sup¬ 
pose,  includes  boarders  at  private  boarding  houses).  3. 
Keepers  of  hotels,  taverns,  sailors’  boarding  houses  or  res¬ 
taurants.  u  In  making  out  the  said  list3  the  assessors  shall 
not  place  thereon  the  name  of  any  person  boarding  at  any 
hotel,  tavern,  sailors’  boarding-house,  or  restaurant,  or  the 
name  of  any  person  who  is  not  a  qualified  elector,  having  a 
fixed  residence  in  the  division.”  After  this  positive  prohibi¬ 
tion,  we  would  naturally  expect  to  find  somewhere  as  posi¬ 
tive  a  direction  to  place  the  names  of  these  persons  on  the 
extra  assessment  list,  or  the  list  of  the  Division  Canvassers, 
upon  their  personal  application,  and  making  their  qualifi¬ 
cation  to  appear.  The  Constitution  certainly  does  not  ex¬ 
clude  them.  It  does  not  require  a  fixed  residence,  what¬ 
ever  may  be  the  meaning  of  that  terra.  Admit,  however, 
that  they  have  the  right  to  be  placed  on  these  subsequent 
lists,  under  the  general  words  of  the  Act,  what  is  the  evidence 
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which  they,  as  well  as  all  others  whose  names  are  designedly 
or  accidentally  omitted  from  the  division  transcripts,  are  re¬ 
quired  to  produce?  In  addition  to  his  own  oath  or  affirma¬ 
tion,  the  claimant  must  prove  by  the  affidavit  of  two  qualified 
electors  of  the  division,  whose  names  are  contained  on  the 
assessors’  division  transcripts,  under  the  head  of  private 
householders,  that  he  is  a  bona  fide  resident  of  the  division, 
and  that  they  verily  believe  that  he  will  be  a  qualified  voter, 
entitled  to  vote  in  the  said  division  at  the  next  general  elec¬ 
tion.  Sections  28,  31,  33.  Thus,  not  only  boarders  at  hotels, 
taverns,  sailors’  boarding-houses,  and  restaurants,  who  must 

make  this  proof,  but  residents  with  private  householders,  their 

| 

sons,  other  relations,  friends  and  servants,  and  also  boarders 
in  private  boarding  houses,  whose  names  may  be  designedly 
or  accidentally  omitted,  have  this  unusual,  invidious  and  bur¬ 
densome  kind  of  evidence  cast  upon  them.  They  cannot  avail 
themselves  of  the  testimony  of  their  fellow-boarders,  or  even 
of  the  keeper  or  clerk  of  the  hotel,  but  they  must  be  able  to 
secure  the  evidence  of  two  private  householders,  who  must 
reside  in  the  division,  and  their  names  must  be  on  the  as¬ 
sessors’  division  transcripts,  under  the  head  of  private  house¬ 
holders,  and  they  must  be  willing  to  depose  on  oath  or  affir¬ 
mation,  from  their  own  knowledge,  that  the  claimant  is  a 
bona  fide  resident  of  the  division,  and,  moreover,  that  they 
verily  believe  that  he  will  be  a  qualified  voter,  entitled  to  vote 
in  the  said  division  at  the  next  general  election.  The  class 
upon  whom  this  invidious  burden  is  laid  is  large  and  re¬ 
spectable,  comprehending  journeymen  mechanics,  clerks  in 
banks,  insurance  offices,  and  other  corporations,  as  well  as 
in  stores  and  manufactories,  and  unmarried  workmen  in  all 
kinds  of  employment,  who  are  usually  boarders  in  some 
shape  or  other.  Practically,  numbers  will  find  it  very  diffi¬ 
cult,  if  not  impossible,  to  fulfill  these  conditions.  No  such 
requirement  is  made  in  any  other  part  of  the  State,  not 
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in  Pittsburgh,  nor  in  any  other  large  city.  There  the  tes¬ 
timony  of  one  qualified  elector  is  sufficient,  whether  he  be 
a  resident  in  the  division  or  elsewhere,  and  that  at  the 
polls  on  the  day  of  election,  when  of  course  the  witness  will 
not  be  required  to  vouch  his  belief  in  the  existence  of  a  quali¬ 
fication  in  futuro.  But  even  if  one  of  this  unfortunate 
class  of  persons — being  a  private  resident,  or  boarder  at  a 
private  boarding-house — finds  his  name  on  the  division 
transcript  list,  he  is  not  safe.  The  Division  Canvassers,  at 
their  session,  on  the  tenth  day  before  the  election,  or  at  any 
adjourned  session  to  be  held  on  the  eighth  day,  may,  in  his 
absence,  and  without  notice  to  him,  strike  his  name  from  the 
list  by  drawing  a  line  in  "red  ink  through  the  same,  upon  the 
testimony  of  two  reputable  citizens,  qualified  voters  of  the 
division,  whose  names  appear  on  the  said  transcript,  under 
the  head  of  private  householders,  to  be  given  under  oath 
or  affirmation,  that  such  person  is  not  a  resident  of  the 
division,  or  is  otherwise  disqualified  by  law  from  voting  at 
the  said  election  (Section  35).  If  he  has  procured  himself 
to  be  placed  on  the  extra  assessment  list  by  the  production  of 
the  extraordinary  evidence  required  for  that,  he  is  still  at 
the  mercy  of  the  District  Canvassers,  who,  in  his  absence, 
and  without  notice,  yes,  and  without  evidence,  may  strike 
his  name  from  the  list.  “  The  said  canvassers  shall  also 
examine  and  revise  the  extra  assessment  books  of  their  re¬ 
spective  divisions,  and  shall  strike  therefrom  the  names  of 
all  persons  who  are  not  residing  in  the  division  on  the  tenth 
day  before  the  election.”  (Section  35).  Is  it  necessary  to  do 
more  than  simply  recite  these  provisions  ?  Need  I  add  that, 
in  my  judgment,  they  are  unreasonable,  contrary  to  the  first 
dictates  of  natural  justice,  and  unconstitutional,  because  they 
unnecessarily  embarrass  and  prevent  the  citizen  from  that 
tree  and  full  opportunity  of  qualifying  himself  for  the  exer- 
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cise  of  the  elective  franchise,  which  the  Constitution  guaran¬ 
tees  to  him. 

After  all  the  complicated  machinery  which  has  been  con¬ 
structed  in  order  to  make  up  the  final  list  of  voters — the  ori¬ 
ginal  assessors’  division  transcript  prior  to  June — the  Board 
of  Aldermen — the  extra  assessment  between  the  first  and 
twentieth  days  of  September,  for  five  consecutive  days,  to  be 
appointed  by  that  Board — the  division  canvassers,  with  their 
revision  of  the  list,  on  the  tenth  and  eighth  days  before  the 
election,  it  is  still  perhaps  a  question  upon  the  construction 
of  the  Act,  whether  a  duly  qualified  elector,  whose  name  is 
not  on  the  registry,  may  or  may  not  prove  his  qualification 
to  the  election  officers,  and  vote  at  the  polls.  In  the  fourth 
section,  which  relates  to  the  other  parts  of  the  State,  it  is 
expressly  declared  that  on  the  day  of  election  any  person 
whose  name  is  not  on  the  assessors’  list  may  prove  his  qualifi¬ 
cation  and  be  admitted  to  vote.  The  evidence  which  he  is 
required  to  produce,  is  particularly  described.  There  is  no 
such  provision  in  the  sections  which  relate  to  Philadelphia. 
The  evidence,  which  shall  be  necessary  before  the  assessors 
and  the  division  canvassers,  is  carefully  specified,  as  we  have 
seen  ;  but  there  is  not  a  word  as  to  what  shall  be  the  evidence 
at  the  polls  to  the  election  officers,  except  the  list  and  some 
things  required  in  addition  to  it — production  of  tax  receipts 
with  proof  of  identity,  and  of  certificates  of  naturalization, 
without  proof  of  identity.  It  may  perhaps  be  argued  that, 
inasmuch  as  he  is  not  expressly  excluded,  a  qualified  voter 
whose  name  is  not  on  the  list  will  still  have  a  right  to  vote 
on  giving  the  evidence  prescribed  by  the  General  Election 
Law  of  July  2,  1889,  section  66  (Pamph.  L.  581),  which  in 
this  respect  is  not  inconsistent  with  the  provisions  of  this  Act, 
and  therefore  is  not  repealed.  But  this  wTould  present  a 
very  gross  incongruity ;  that  two  witnesses,  and  of  a  very 
special  character,  shall  be  required  to  place  a  name  on  the 
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list  in  advance,  while  at  the  polls  the  same  thing  can  be  done 
by  the  testimony  of  one  competent  witness,  who  is  a  qualified 
elector,  and  who  need  not  be  a  resident  of  the  division.  I 
conclude,  therefore,  that  when  it  is  declared  in  the  thirty- 
sixth  section,  that  the  list  when  finally  ^completed  by  the 
division  canvassers,  u  shall  constitute  the  registry  of  citizens 
qualified  to  vote  in  the  said  divisions  respectively  at  the  next 
general  election”  (section  30),  it  is  an  affirmative  necessarily 
pregnant  with  a  negative.  If  this  be  the  true  construction 
of  the  Act,  then  my  settled  conviction  is  that  on  that  ground 
alone  it  is  unconstitutional.  Election  day  is  the  proper  time 
to  prove  the  qualifications  of  an  elector,  if  required  by  an 
inspector  or  challenged  by  a  citizen ;  for,  from  the  very 
nature  of  the  facts  which  make  up  the  qualifications,  they 
cannot  be  proved  before.  Residence  in  the  State  one  year, 
and  in  the  election  district  ten  days,  both  periods  of  time  to 
be  immediately  preceding  the  election,  are  past  facts  only 
complete  and  susceptible  of  proof  then.  No  previous  proof 
can  anticipate  and  take  the  place  of  it.  It  is  enough  to  say 
that  the  Constitution  does  not  require  the  elector  to  have  the 
constant  intention  of  continued  residence  in  the  State  during 
the  year  or  in  the  district  during  the  ten  days.  At  the  com¬ 
mencement  of  and  during  all  that  term,  he  may  intend  to 
remove,  and  yet  in  fact  continue  to  reside  in  the  same  place. 
If  he  removes  from  one  district  to  another  during  the  ten 
days,  he  can  neither  vote  in  the  old  nor  the  new  district. 
He  loses  his  vote.  A  legislative  attempt  to  remedy  this  by 
the  joint  resolution  of  April  26th,  1844  (Pamph.  L.  605),  was 
very  properly  decided  to  be  unconstitutional  in  Ewing’s  case, 
Q.  S.,  Philadelphia,  July  22,  1862,  MS.  Although  a  per¬ 
son  may  have  truly  sworn  ten  days  before,  that  it  was  then 
his  intention  to  continue  his  residence  in  the  district  until 
the  day  of  election,  he  may  change  his  mind  and  remove  the 
next  day.  His  witnesses  may  depose,  with  great  sincerity, 
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that  they  verily  believe  that,  on  election  day  he  will  be  a 
qualified  voter,  yet  the  result  may  show  that  they  were  mis¬ 
taken  in  their  belief.  On  what  principle  can  an  elector,  who 
proves  on  that  day  that  he  possesses  every  qualification  pre¬ 
scribed  by  the  Constitution,  be  deprived  of  his  elective  fran¬ 
chise  because  he  has  not  proved  before  what,  in  the  very  nature 
of  things,  he  could  not  prove  before  ?  Let  us  take,  however, 
the  case  of  one,  who,  with  every  disposition  to  conform  to 
the  regulations  which  the  Legislature  has  made,  has  applied 
and  been  refused  both  by  the  assessors  and  the  division  can¬ 
vassers,  because,  by  the  express  provisions  of  the  Act,  his 
name  could  not  be  placed  on  the  list.  A  citizen  of  foreign 
birth  has  been  naturalized  the  day  before  the  election.  He 
could  not  have  been  naturalized  before,  because  his  time  had 
not  expired.  He  offers  his  vote  to  the  election  officers  at  the 
polls.  He  is  a  citizen — a  white  freeman  of  the  age  of  twenty- 
one  years — has  resided  in  the  State  for  one  year  and  in  the 
election  district  ten  days  preceding  the  election,  and  has  paid 
within  two  years  a  State  or  county  tax,  assessed  at  least  ten 
days  before  the  election.  The  tax  may  have  been  a  personal 
one  assessed  upon  him  at  the  previous  triennial  assessment, 
or  it  may  be  upon  property  owned  by  him.  To  reject  such  a 
vote  is  to  deprive  him  of  an  undoubted  right  ;  it  is  to  violate 
the  Constitution,  which  says  positively,  imperatively,  he  shall 
enjoy  the  rights  of  an  elector.  I  need  not  add  that  if,  in 
consequence  of  the  prohibition  contained  in  this  Act,  he  was 
not  assessed  ten  days  before  the  election,  this  system,  which 
denies  him  that  privilege,  deprives  him  just  as  effectually  by 
that  means  of  his  elective  franchise  as  by  rejecting  his  vote 
if  he  had  been  fully  qualified. 

There  is  another  matter  which  seems  to  need  some  expla¬ 
nation.  After  declaring,  in  the  thirty-sixth  section,  that  the 
final  list  shall  constitute  the  registry  of  citizens  qualified  to 
vote,  the  Act  proceeds,  “  provided,  that  if  any  person  so  re- 
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gistered  shall  cease  to  be  a  resident  of  the  division  before  the 
election,  he  shall  not  be  entitled  to  vote  therein.”  Yet  the 
very  next  section  enacts  with  equal  positiveness  that  “  the 
said  register  shall  be  the  only  evidence  that  the  persons 
whose  names  are  found  thereon  have  resided  for  ten  days  im¬ 
mediately  preceding  the  said  election  in  the  said  division,  and 
no  voter  whose  name  is  so  registered  shall  be  challenged  at 
the  polls  on  any  question  of  residence.”  I  do  not  know  how 
these  two  provisions  are  to  be  reconciled,  or  which  is  to  give 
way,  the  first  or  the  last,  nor  is  it  necessary  now  to  consider 
that  question.  It  will  certainly  be  a  very  difficult  one  to 
decide,  if  it  should  ever  arise.  I  do  believe,  however,  after 
the  fullest  reflection,  that  an  Act  of  the  Legislature  which 
makes  a  registry  previously  made  up,  conclusive  evidence  of 
the  qualifications  of  all  those  whose  names  are  on  it,  whether 
as  to  residence  or  anything  else,  is  as  contrary  to  the  Consti¬ 
tution  as  an  Act  which  undertakes  to  exclude  those  whose 
names  are  not  on  it. 

On  the  whole,  I  am  clearly  of  the  opinion  that  the  Act  of 
Assembly,  approved  April  17,  1869,  is  unconstitutional.  I 
have  not  felt  it  to  be  my  duty  to  examine  particularly  the 
provisions  applicable  to  the  other  parts  of  the  State  since,  as 
was  held  last  year  by  the  Supreme  Court,  in  relation  to  the 
Act  of  April  4,  1868 — because  it  undertakes  to  establish  two 
different  systems — the  entire  Act,  at  least,  so  far  as  elections 
are  concerned,  except  the  first  clause  of  the  fortieth  section, 
must  fall  under  the  same  condemnation.  There  may  be,  and 
appear  to  be,  some  sections  in  relation  to  other  matters  upon 
which  I  am  not  called  to  give  any  judgment.  The  forty- 
third  section,  which  repeals  such  other  laws  as  are  inconsis¬ 
tent  with  the  provisions  of  the  Act,  is,  of  course,  to  be  con¬ 
strued  to  mean  such  provisions  as  are  constitutional  and  have 
the  force  of  laws.  k‘  This  conclusion,”  as  was  said  by  Chief 
Justice  Thompson,  in  Page  et  al.  vs.  Allen  et  al. ,  “  leaves  all 
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the  election  laws  in  force  which  were  intended  to  be  super¬ 
seded  by  this  Act.” 

Injunction  awarded,  upon  security  being  entered  in  the 
sum  of  one  thousand  dollars. 


It  may  be  added  to  the  grounds  stated  in  the  opinion  of 
Judge  Sharswood,  that  the  Act  subverts  the  organic  provi¬ 
sions  of  the  Constitution  relating  to  the  legislative  department 
of  the  Government.  The  amendment  of  1857  provides  that 
representatives  to  the  number  of  one  hundred  shall  be  appor¬ 
tioned  and  distributed  equally  throughout  the  State  by  dis¬ 
tricts  in  proportion  to  the  number  of  “  taxable  inhabitants ,” 
in  the  several  parts  thereof.  The  Senate  is  founded  on  the 
same  basis  of  representation.  The  recent  Registry  Act  ex¬ 
cludes  all  but  “  qualified  voters  ”  from  the  assessment  lists, 
and  in  effect  strikes  out  from  the  Constitution  the  words  tax¬ 
able  inhabitants,  and  substitutes  qualified  voters,  a  class  less 
numerous,  and  thus  reduces  the  representation  due  to  Phila¬ 
delphia.  The  assessment  laws  have  recognized  the  distinc¬ 
tion,  requiring  assessors  to  assess  all  “  white  freemen ,” 
Purdon,  page  371,  pi.  12  ;  page  392,  pi.  191 ;  and  the  City 
Assessors  are  regulated  accordingly.  Purdon,  page  9  14,  pi. 
94  and  97.  The  City  Councils  are  constituted  on  the  same 
basis  in  the  Consolidation  Act,  Section  2. 

Signed, 


GEO.  W.  BIDDLE, 

H.  M.  PHILLIPS, 

WM.  L.  HIRST, 

Att'ys  for  Appellees. 
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